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---------------------------------------------------------------
ERNEST CASADOS and 
EMMA J. CASADOS, his wife, 
Plaintiffs-Respondents, 
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PETER COVRIG and SUSAN 
COVRIG, his wife, and 
UNITED PACIFIC RELIANCE 
INSURANCE COMPANIES, 
Defendants-Appellants. 
BRIEF OF APPELLANTS 
Case No. 15926 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
STATEMENT OF THE NATURE OF THE CASE 
Defendants-appellants Covrig are the grantors of certain 
real property and certain water rights situated in Iron County, 
State of Utah, and described as follows: 
"The West half of the Northwest Quarter 
(Wl/2NW1/4) of Section 22, Township 35 South, 
Range 1 West, Salt Lake Base & Meridian, con-
taining 80 acres. Together with all improve-
ments thereon and all appurtenances thereunto 
belonging. Together with Application #16526, 
Certificate No. 4697 (71-1770) of the State of 
Utah." 
Plaintiffs-respondents Casados, pursuant to a contract with 
defendants-appellants, are the grantees of the above-described 
real property and water rights. Plaintiffs filed this action 
seeking damages for breach of contract. 
DISPOSITION IN THE LOWER COURT 
The Honorable Christian Ronnow rendered judgment in favor 
of plaintiffs-respondents for damages in the amount of $8,847.00 
and costs of court. 
RELIEF SOUGHT ON APPEAL 
Appellants seek a reversal of the judgment rendered in 
the lower court and dismissal of plaintiffs' case, or in the alter-
native, remand of plaintiffs' case to the lower court. 
STATEMENT OF THE FACTS 
Defendants Covrig, prior to the transaction set forth 
below, were the owners of approximately 80 acres of real property 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
- 2 -
and the water rights to 304.10 acre feet of water. At all times 
pertinent hereto, the status of these water rights was set forth 
in a document located in the State Engineer's Office entitled 
Application *16526, Certificate No. 4697 (71-1770). 
By Deed dated March 16, 1970, defendants Covrig conveyei 
to Norman D. and Barbara R. Laub the right to 120 acre feet of 
water from the rights which they held to 304.10 acre feet of water 
This conveyance was recorded in the office of the County Recorder 
of Iron County on March 17, 197 0, and a record of this conveyance 
and recordation was received in the office of the State Engineer 
in Cedar City on March 25, 1970. 
Subsequently in July of 197 0, plaintiffs Casados, throu~ 
a real estate company, contacted defendants Covrig concerning t~ 
purchase of the real property and water rights described above. 
After visiting defendants' ~roperty and negotiating with defendan: 
plaintiffs and defendants signed an Earnest Money Receipt and Offe: 
to Purchase on July 7, 1970, and subsequently entered into a 
written contract on July 20, 1970, for the sale to plaintiffs of 
defendants' real property and water rights. Pursuant to the UW 
of this contract, defendants agreed to sell the real property and 
water rights described therein. According to the terms of that 
contract this property was conveyed "together with Application 
*16526, Certificate No. 4697 (71-1770) of the State of Utah". 
Approximately two years later, plaintiffs were informed by the 
State Engineer's Office that they were using more water on their 
property than they were entitled to. Four years subsequent to 
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this event, respondents filed suit against defendants claiming 
that defendants had breached their contract by failing to convey 
the amount of water agreed upon in the contract entered into on 
July 20, 1970. 
ARGUMENT 
POINT I 
THE EVIDENCE DOES NOT SUPPORT THE COURT'S FINDING 
THAT DEFENDANTS AGREED TO CONVEY 320 ACRE FEET OF 
WATER TO PLAINTIFFS. 
Conveyancing of water rights in the State of Utah is 
accomplished by the transfer of deeds in substantially the same 
manner as real estate. Pursuant to Utah Code Annotated §73-1-10, 
deeds evidencing water rights" ... shall be recorded in books 
kept for that purpose in the office of the recorder of the county 
where the place of diversion of the water from its natural channel 
is situated and in the county where the water is applied. A 
certified copy of such deed, or other instrument, transferring such 
water rights shall be promptly transmitted by the county recorder 
to the state engineer for filing. Every deed of a water right so 
recorded shall, from the time of filing the same with the recorder 
for record, impart notice to all persons of the contents thereof, 
and subsequent purchasers, mortgagees, and lien holders shall be 
deemed to purchase and take with notice thereof." (Emphasis added) 
At any given time a person can find the present status 
of certain water rights by contacting the State Engineer's Office. 
When plaintiffs and defendants entered into the contract for the 
transfer of the water rights in question, the contract specifically 
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granted to plaintiffs the water rights evidenced by "Application 
#16526, Certificate No. 4697 (71-1770)". This reference is 
absolutely clear. A phone call to the State Engineer's Office 
on July 20, 1970, would have revealed that the water rights owned 
by defendants on that date was 184.10 acre feet of water, not the 
320 acre feet of water which plaintiffs claim defendant contracted 
to sell them. Whether or not respondents actually made such a 
phone call or sought out this information is immaterial. The 
statute referred to above states that the filing of a deed with 
the county recorder imparts notice to all persons. Subsequent 
purchasers are deemed to purchase and take with that notice. Con-
sequently, plaintiffs are charged with knowledge as a matter of 
law that the water rights conveyed to them by the contract in 
question was for 184.10 acre feet of water. 
In the transcript of the trial, reference is made to 
certain representations attributed to defendant, Peter Covrig, 
concerning the amount of irrigable land which he desired to transfl 
It should be noted that at no time is he claimed to have representi 
that he was transferring 320 acre feet of water. The representatic 
referred to indicate only that he believed there was enough water 
to irrigate 72 acres of the 80 acres of land which he was transferr 
(he specifically stated that 8 acres of the 80 acres of land hew~ 
transferring was too high to be irrigated) . No testimony was give~ 
or evidence submitted from which it can be inferred that defendants 
did not believe that their rights to 184.10 acre feet of water wu 
adequate to irrigate the land they were selling. If plaintiffs 
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took his representations to mean that he was transferring 320 
acre feet of water, it is a unilateral mistake of fact on their 
part which has no basis in the representations made by defendant, 
Peter Covrig. 
Additionally, this court has stated that evidence of 
prior or contemporaneous conversations cannot be allowed to 
contradict the plain terms of a contract. In Commercial Building 
Corporation vs. Blair, 565 Pacific Reporter 776, 778, Utah 1977, 
this court unanimously stated that: 
"The rule in the State of Utah, as elsewhere, 
is that parol evidence may be admitted to show the 
intent of the parties if the language of a written 
contract is vague and uncertain. On the other 
hand, such evidence cannot be permitted to vary 
or contradict the plain language of the contract . 
. . . The parties' intention is to be determined 
from the final agreement executed by them and not 
from prior or contemporaneous conversations, 
representations, or statements." (Emphasis added) 
That the clear terms of a contract must be enforced as 
they are written has been well established by prior decisions of 
this court. In Bryant vs. Deseret News Publishing Company, 223 P.2d 
355, Utah 1951, this court stated, " .If the language is clear 
and is not susceptible of more than one interpretation, the 
ordinary plain meaning of the words must be used." This point 
was re-emphasized in the case of Skousen vs. Smith, 493 P.2d 1003, 
1005, Utah 1972, as follows: 
... It is equally elementary that parties 
may be bound by the language they deliberately use 
in their contracts, irrespective of the fact that 
it appears to result in improvidence, beyond and 
perhaps in excess of what the mythical reasonable 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
- 6 -
prudent man might feel constrained to venture. 
The freedom of contract is not reserved to the 
more-than-average intelligent, but his less 
fortunate less-than-average brother. It is only 
where their contracts are carried into the domain 
of equity on a raft of unconscionability so laden 
with shockingness as to justify the Chancellor in 
sinking both, that the sanctity of contracts should 
be molested." 
On July 20, 1970, the application and certificate numbers set 
forth above described only one thing: that appellants were the 
owners of water rights to 184.10 acre feet of water. This provi-
sion of the contract was clear and pursuant to the above cited 
cases, should be enforced as written. 
POINT II 
RESPONDENTS FAILED TO PRESENT ANY EVIDENCE AS TO 
THE VALUE OF THE LAND IN QUESTION WITHOUT WATER 
AND THE JUDGE IMPROPERLY ASSUMED THIS VALUE TO BE 
$75.00 PER ACRE. 
Though defendants specifically deny any liability to 
plaintiffs, should this court find that such liability does exist, 
plaintiffs' case should still be reversed because, as the trial 
record shows, they failed to introduce evidence as to the value 1 
of the land without water. Without this evidence, the court could I 
only speculate, and improperly did so, as to the amount of damages 
In 22 Am Jur 2d, Damages, Section 25, Page 46, the general rule 
is stated as follows: 
"The rule that uncertainty as to the amount 
of the damage will not prevent a recovery does not 
mean that there need be no proof of the amount of 
the damage. To authorize a recovery of more than 
nominal damages, facts must exist and be shown by 
the evidence which afford a reasonable basis for 
measuring the plaintiff's loss. The damages must 
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susceptible of ascertainment and by reference 
to some fairly definite standard such as market 
value, established experience, or direct infer-
ence from known circumstances." (Emphasis added) 
This is further emphasized in the same volume, Section 24, Page 43, 
as follows: 
" ..• [A] plaintiff cannot recover damages 
b~ proving only that the defendant has unlawfully 
v1olated some duty owing to plaintiff, leaving 
the trier of fact to speculate as to the damages; 
he must go further and prove the nature and extent 
of the damages suffered by the plaintiff ... " 
This rule of law has been well-established in the courts of many 
states - Bigelow vs. RKO, 327 U.S. 251; Gilmore vs. Cohen, 386 
P.2d 81 (Ariz.); Noble vs. Tweedy, 203 P.2d 778 (Cal.); Steiner vs. 
Long Beach Local No. 128 of Oil Workers International Union, 123 
P.2d 20 (Cal., 1942); Tremeroli vs. Austin Trailer Equipment Co., 
227 P.2d 923, Cal. Ct. Appeals, 1st Dist. Div. I (1951). 
As shown by the trial transcript, there is absolutely no 
evidence introduced by plaintiffs as to the value of the land 
without water. Since they claim they are damaged because they 
did not have sufficient water to irrigate 34.10 acres of the land 
transferred to them, the law requires that they introduce evidence 
as to the value of that portion of land without water. Without 
such proof, plaintiffs cannot recover any damages. This rule has 
been well-established by this court. In Bunnell vs. Bills, 368 P.2d 
597, 601 (Utah, 1962), this court clearly stated the rule: 
"Where a rule of law has been established for 
the measurement of damages, it must be followed 
by the finder of fact, and to recover damages 
plaintiff must prove not only that she has suffered 
a loss, but must also prove the extent and amount 
thereof. Furthermore, to warrant a recovery based 
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on the value of the property there must be proof 
of its value or evidence of such facts as will 
warrant a findin of value with reasonable certaint • 
Emphasis added) 
Wnen plaintiffs failed to introduce evidence as to ~e 
amount of damages, Judge Ronnow assumed a value of $75.00 per acre.' 
Reference to this figure is made on the last page of the trial 
transcript, page 30, where Judge Ronnow makes his findings as to 1 
the amount of damages. This was the first mention, in the entire' 
proceedings, of the value of the land without water. Therefore, 
the case should be reversed and either dismissed or remanded to ln!l 
lower court. 
Since it was improper for the trial judge to assume the 
value of $75.00 per acre, the case should be dismissed because of 
the failure to tender any evidence as to the amount of damages. 
It has been established that where the sole purpose of an action , 
is to recover damages, a failure to prove these damages is the 
basis for a nonsuit. In 75 Am Jur 2d, Trial, Section 454, Page 
478, the following rule is set forth: 
"Where the sole object of an action is the 
recovery of damages, a failure to prove substantial 
damages entitles the defendant to a judgment of 
nonsuit, or a judgment that the plaintiff take 
nothing by his action, and recovery of nominal 
damages will not be permitted merely to allow 
the plaintiff his costs." 
Woodhouse vs. Prawles, 86 P.2d 1063 (Wash., 1906) 43 Wash 617; 
Alm vs. Johnson, 275 P. 2d 959, (Id., 1954). 
It is clear from the foregoing that plaintiffs by law 
were required to introduce evidence as to the value of the partie' 
of land in question without water, and that they failed to do~· 
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This lack of evidence is clearly shown in pages 28 and 29 of the 
trial transcript where Judge Ronnow in making his findings, 
struggles with and specifically states that he is bothered by 
the lack of evidence as to the amount of damages. Because of 
this failure, the decision of the lower court should be reversed, 
and the case dismissed, or in the alternative, remanded for a 
hearing on the amount of damages. 
CONCLUSION 
The contract entered into on July 20, 1970, between 
plaintiffs and defendants clearly specifies the application and 
certificate numbers which evidence the amount of water rights 
held by defendants Covrig. Because these had been filed and recorded 
with the county recorder, and forwarded to the office of the State 
Engineer, the plaintiffs are charged by law with knowledge that the 
amount of water rights which appellants had to transfer was 184.10 
acre feet of water. Plaintiffs' claim that defendants breached 
their contract is wholly without support and, therefore, the trial 
court should be reversed and plaintiffs' claim dismissed. 
The trial record also shows that plaintiffs failed to 
introduce any evidence as to the value of the land without water. 
Because of this, the judge was left to speculate as to the amount 
of damages. Under utah law, damages cannot be awarded when there 
is such a failure of proof; therefore, the judgment of the lower 
court should be reversed and plaintiffs' claim dismissed, or in 
the alternative, remanded to the lower court for hearing as to 
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Respectfully submitted, 
/_ 
WARD 
ROGER LIV 
Attorneys for Defendants-Appellants I 
530 East 500 South 
Salt Lake City, Utah 84102 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a copy of the foregoing 
Brief of Appellants Covrig, postage prepaid, to Michael W. Park, 
attorney for plaintiffs, at 110 North Main Street, Suite H, Cedar I 
City, Utah 84720, on this ~ day of September, 1978. / 
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